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At what point and under what circumstances does the sexual assault survivor have protected communication within the Criminal Justice System? 

To answer the query, one must look at several issues: to whom the communication was made, under what circumstance the communication was made, what is the communication that was made.  Furthermore, the analysis of confidentiality within the Criminal Justice System must begin with a review of the rules of discovery that binds the Prosecution.  Furthermore, the duty of the Prosecutor to disclose material, exculpatory evidence is generally what separates the Rape Crisis Advocate from the Victim-Witness Advocate in holding communications from the Survivor confidential and private. Bear in mind that in some situations, there is no protection of communications made by the Survivor and in fact, there may be an affirmative duty to disclose that information so that it [the information contained in the communication] is eventually revealed to the defense.

Within the parameters of the Criminal Justice System, a defendant is guaranteed due process of the law, which includes the right to a fair trial.  However, mainly through the efforts of CDAA, of active Prosecutors and Victim Advocates, the defendant’s right to a fair trial is no longer at the expense of the crime victim and more particularly, the sexual assault victim (PC 679, 679.4).  For instance, the name of the sexual assault Survivor is no longer part of the public record (PC 293, 293.5, EC 352.1); the defense attorney cannot disclose to the defendant the address or telephone number of the sexual assault survivor (PC 1054.2); the sexual assault survivor has the right to have support persons in Court while she testifies, even if that person is also a witness (PC 868.5, 868.8); the Court has no contempt power over the sexual assault survivor which equates to the Survivor’s absolute right to participate, or not, in the Criminal Justice System (CCP 219); 

Yet, with all of the additional protections afforded the sexual assault survivor, some communications made by the Survivor are neither protected nor confidential.  

The Prosecution has a constitutional duty to disclose all exculpatory evidence to the defendants in criminal cases.  In Brady v. Maryland (1963) 373 US 83, 87, 10 L. Ed. 2d 215, 83 S. Ct. 1194, the United States Supreme Court declared “[T]he suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.”  In United States v. Agurs (1976) 427 US 97, 49 L. Ed. 2d 342, 96 S. Ct. 2392, the Supreme Court ruled that the Prosecutor has a duty to volunteer exculpatory evidence even without a request from the defense.  The California Supreme Court has followed suit holding the absolute duty of the Prosecution to voluntarily disclose exculpatory evidence to the defense. (See In re Ferguson (1971) 5 Cal.3d 525; People v. Rutherford (1975) 14 Cal.3d 399; Penal Code Section 1054).  

The Brady rule applies to evidence that is favorable and material to the defendant.  The types of evidence to which the Brady rules apply includes statements (either oral or written) made by the sexual assault survivor.  Evidence tends to exculpate a defendant if it is evidence that is directly opposed to the guilt of the defendant, evidence that undermines the credibility of a prosecution witness or evidence that supports the testimony of a defense witness.  Evidence is material if it is relevant, which has been defined as “evidence. . .having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action” and there is a reasonable probability that the evidence, if disclosed, would affect the outcome of the proceeding. (EC 210; People v. Roberts (1992) 2 Cal.4th 271).  The Courts have held that evidence affecting the credibility of the crime victim is material, relevant and potentially exculpatory.  In this context, statements made by the sexual assault Survivor that may be inconsistent with other statements or that affect the credibility of the Survivor, are deemed material, relevant and potentially exculpatory.

The duty of the Prosecutor extends to all exculpatory evidence within the actual or constructive possession of the Prosecution.  Actual possession is self-explanatory.  If the Prosecutor receives the information or the information is within the prosecution files or offices, the Prosecutor is deemed to have actual possession of the evidence.  If the material, exculpatory evidence is contained in the files of an agency over which the prosecutor has authority, such as the police agency involved in the investigation of the case, the prosecutor is deemed to be in constructive possession of the evidence and the duty to disclose applies.  The Brady rule only applies to material, exculpatory evidence that is within the actual or constructive possession of the Prosecution.  Significantly, the State Prosecutor does not have authority over Federal Agencies and other agencies, such as the Probation Department, the Internal Revenue Service, State Child Protective Agencies, the Department of Corrections or other State Agencies including the Victims’ Compensation and Restitution Board, the County Hospital or clinic records nor the local Rape Crisis Center. (See McGuire v. Superior Court (1993) 12 Cal.App.4th 1685; United States v. Lochmondy (1989) 890 F.2d 817; United States v. Dunn (1988) 851 F.2d 1099; United States v. Aichele (1991 CA9 Cal) 941 F2d. 761; People v. Webb (1993) 6 Cal.4th 494, respectively.)   

The Prosecutor must also have actual or constructive knowledge of the material, exculpatory evidence.  However, there does exist the duty to search reasonably accessible files, including its own files or those files of the Office, including the Victim-Witness Division that is within the District Attorney’s Office.  To determine if statements made by the Survivor to a Victim-Witness Advocate must be disclosed to the Prosecution, one needs to look at whether the Prosecution has any authority over the agency for whom the Victim-Witness Advocate works.  

Every County has a local comprehensive center for victim and witness assistance, the Victim-Witness  Agency, empowered under Penal Code Section 13835.  The Board of Supervisors for each County has selected the agency to receive the State Victim-Witness funds pursuant to PC 13835.2.   Of the Victim-Witness Agencies within the State,  41 are Prosecutor based, 1 is Sheriff based, 12 are Probation based and 5 are Community, non-profit based. 

Those Victim-Witness Agencies located within the District Attorney’s Office and Sheriff’s Department are deemed part of the Prosecution Team.  The Prosecutor is deemed to have possession of any and all information held by the Victim-Witness Advocate who works within the District Attorney’s Office or Sheriff’s Department.  However, the Prosecution has no automatic authority over Community-based Victim-Witness Agencies in spite of the fact that all victim and witness assistance services within the Criminal Justice System are provided by the CBO-based Victim-Witness Agency.  The same can be said about the relationship between the Prosecution and Probation-based Victim-Witness programs.  Probation files and records are Court records.  McGuire v. Superior Court (1993) 12 Cal.App.4th 1685, 1687.  As such, the District Attorney does not have automatic authority over Probation-based Victim-Witness Programs.  

The question becomes:  is there ever a time when a Probation-based or Community-based Victim-Witness Program is obligated to disclose statements of the Survivor to the Prosecution under Brady.  The answer lies in the structure and specific relationship established between the District Attorney’s Office and the Victim-Witness Agency.  If the Victim-Witness Program agrees to assist the District Attorney’s Office in either the investigation or preparation of the Survivor for trial, then there is a tacit understanding and legal interpretation that the Victim-Witness Advocate is part of the Prosecution Team.  As part of the Prosecution Team, Brady is the controlling law over the California Constitution, any statutory scheme, including the privilege of confidential communication and the enabling legislation for Victim-Witness Assistance.  Consider the following scenario: if the Probation-based or CBO-based Victim-Witness Agency assists in the investigation or preparation of the Survivor for the case, they are defacto part of the Prosecution Team.  As such, any exculpatory, material statements made by the Survivor to the Victim-Witness Advocate must be disclosed to the Prosecution.  That is so even if the Advocate qualifies as a sexual assault victim counselor and the legal foundational criteria for the confidential communication exists.  Brady overrides every other statutory scheme.  If, on the other hand, the Probation-based or CBO-based Victim-Witness Agency is fulfilling the mandate set forth in PC 13835 et seq., and not specifically assisting in the investigation of the case nor the preparation of the Survivor for the case, there is no defacto conclusion that the Victim-Witness Advocate is part of the Prosecution Team, ergo, no requirement or authority to disclose statements made by the Survivor to the Victim-Witness Advocate.  In fact, if the Advocate qualifies as a sexual assault victim counselor and the circumstances under which the communication was made including the specific communication, the Victim-Witness Advocate may be prevented from disclosing the communication absent Court Order.

Just because the Victim-Witness Advocate is involved with the prosecution does not automatically make the Advocate part of the prosecution Team.  Consider PC 679.04 which statutorily recognizes the right of a sexual assault Survivor to have an advocate present during all contact with Law Enforcement, the Prosecution and even the Defense Attorneys.  Secondarily, PC 13835.4 and PC 13835.5 set forth the services to be provided by the Victim-Witness Assistance Program.  By virtue of these three statutes, it is the norm that in a sexual assault case, there will be a Victim-Witness Advocate or other Victim Advocate present when the Survivor is present.  Neither physical presence of the Advocate, advocacy on behalf of the Survivor by the Advocate nor support of the Survivor during the Criminal Justice process makes the Victim Advocate part of the Prosecution Team.  However, an Operational Agreement, which includes assisting in the preparation of the Survivor for the case, may change the independent status of the Victim Advocate.  

In those instances where the Victim-Witness Programs are not based in the District Attorney’s Offices, a determination should be made as to the relationship between the District Attorney’s Office and the Victim-Witness Program, including any Operational Agreements executed as part of the grant funds to the Victim-Witness Program.  By understanding that relationship, the further determination can be made as to whether a communication from the Survivor to the Advocate is “confidential communication” and not within the bounds of Brady.  This must be reviewed on a county-by-county, or even a case-by-case basis.

The Prosecutor is not obligated to discover items that are not in its actual or constructive possession It stands to reason that absent a specifically articulated relationship between the Probation-based Victim-Witness Agency, the Prosecution does not have actual or constructive possession of evidence or information held by them.  As such, there is no obligation on the part of the Probation-based Victim-Witness Advocate to disclose statements made by the Survivor to the Prosecutor.  And, there is no duty on the part of the Prosecution to search the files of the Probation-based Victim-Witness Agency to determine if there is any material, exculpatory evidence that must be disclosed to the defense.  One obvious caveat is if the Probation Department is also the investigative agency, it then becomes part of the Prosecution Team and Brady rules of disclosure apply.  

 Where the Victim-Witness Agency is within the District Attorney’s Office, the duty to search reasonably accessible files does not literally mean the Prosecutor must physically examine the files of the Victim-Witness Advocate. The same is true of evidence that comes into the possession of the investigating Police Agency.  Following suit, evidence in the form of statements made by the Sexual Assault Survivor to the Victim-Witness Advocate is deemed to be in possession of the Prosecutor.  Under Brady, only exculpatory evidence that is material must be disclosed.  However, since the ethical obligation lies with the Prosecutor and Brady violations can result in a report against the Prosecutor to the State Bar of California, it is the Prosecutor who should determine what is material and exculpatory. As such, there should be an established procedure by which evidence that comes into the possession of the Victim-Witness Advocate is communicated to the Prosecutor.

To review, no statements made by the Survivor that are in the possession of the DA-based Victim-Witness Advocate, the investigating agency or the Prosecutor are confidential and protected.  There exists an affirmative duty to disclose those statements.  Statements made by the Survivor that are in the possession of the Probation-based and CBO-based Victim-Witness Advocate may not be confidential and protected.  Nevertheless, there is no duty to disclose those statements to the Prosecution or the investigating agency.  Furthermore, not all statements made to the Rape Crisis Counselor or Sexual Assault Counselor are confidential and protected.  However, there is no duty to disclose those statements to the Prosecution.

A key point is, absent a specific exception carved into the law, any person can be a potential witness in a sexual assault case.  No person who is a potential witness in a criminal action has to speak with a party to the action, including the Police, the Prosecution, the Defense or Probation.  By way of example, if the Defense attempts to find out what statements, if any, were made by the sexual assault Survivor to the Victim-Witness Advocate who works in the District Attorney’s Office, the Defense can attempt to contact the Advocate.  However, the Victim-Witness Advocate is under no obligation nor duty to talk to the Defense.  Likewise, if the Prosecution wants to interview the assigned Victim-Witness Advocate who works in the Probation Department, the Advocate is under no obligation to speak with the Prosecution.  Any person, however, who is within the arm’s reach of the subpoena power of the Court, can be called to testify as to statements made by the Survivor absent a specific exception carved into the law.  In fact, failure to appear in Court after being duly subpoenaed can result in the issuance of a body attachment warrant authorizing the witness’ arrest.  Likewise, once a witness has been brought into Court, either voluntarily, by subpoena or involuntarily, the refusal to answer specific questions posed during the proceeding can result in a finding of contempt that can carry jail time.  There are exceptions to the rule regarding witness testimony.

The question, therefore, is under what circumstances are the communications of the sexual assault Survivor confidential?  And, who holds the privilege of the confidential communication?

The sexual assault Survivor, or if a minor, the guardian of the Survivor, holds the privilege of confidential communication.  As holder of the privilege, the Survivor can refuse to disclose and can prevent the sexual assault counselor from disclosing the communication.

The Evidence Code controls the types and methods of evidence that is admissible in Court.  Evidence Code Section 1035 et seq., specifically carves out the exception to the rule regarding confidential communications between the Survivor and the Sexual Assault Counselor.  To be applicable, the “victim” means a person who consults a sexual assault counselor for the purpose of securing advice or assistance concerning a mental, physical or emotional condition caused by a sexual assault.  EC 1035.  The definition of the qualifying “Sexual Assault Victim Counselor” includes those persons who engage in any office, hospital, institution or center that qualifies as a Rape Crisis Center as defined in Penal Code Section 13837 so long as one of he or she meets the articulated requirements.  Specifically, a person qualifies as a “Sexual Assault Victim Counselor” if he or she is working in or with a Rape Crisis Center and who is a psychotherapist; who has a master’s degree in counseling or a related field; or has one year of counseling experience or at least six months of which is in rape crisis counseling; has had 40 hours of Rape Crisis training and is supervised by one who qualifies as a counselor under the statute.  

Interestingly, a Victim-Witness Advocate as defined by Penal Code Section 13835.2 can qualify as a “Sexual Assault Victim Counselor” if he or she works in a Victim-Witness Center and is a psychotherapist; who has a master’s degree in counseling or a related field; or has one year of counseling experience or at least six months of which is in rape crisis counseling.  The Victim-Witness Advocate who qualifies as a “Sexual Assault Victim Counselor” must have completed the minimum training for a sexual assault counselor and is supervised by an individual who qualifies as a counselor.  EC 1035.2(b)(1)(2).  As such, a Victim-Witness Advocate who works in a District Attorney’s Office, may qualify as a “Sexual Assault Victim Counselor” for purposes of protecting confidential communications.  While some communications may be protected, the Criminal Justice rules set forth in the United States and California constitutions as well as caselaw development beginning with Brady, override the statutory scheme of the Evidence Code and Sexual Assault Victim-Counselor Privilege.  In other words, the DA or Sheriff based Victim-Witness Advocate, even if a qualified Sexual Assault Victim Counselor, has an obligation to disclose Survivor information to the Prosecutor.  And, the Prosecutor has a duty to disclose to the defense, any information that is material, relevant and exculpatory to the defense.

Just like not all evidence is material or exculpatory, ergo, need not be disclosed to the defense, not all communications are protected and privileged.  Protected communications includes information that is transmitted between the victim and the sexual assault counselor in the course of their relationship.  The information must be communicated in confidence by a means that, so far as the victim is aware, discloses the information to no third persons with limited exception.  For instance, if the Survivor communicates with the sexual assault counselor AND the Police Officer or a friend is present, the communication ceases to be confidential.  

The types of communications that are protected include all information regarding the facts and circumstances of the sexual assault as well as all information regarding the victim’s prior or subsequent sexual conduct, and opinions regarding the victim’s sexual conduct or reputation in sexual matters.  As an extreme example of what is not protected communication: if during the course of the relationship, the Survivor admits the crime of homicide that is not connected to the sexual assault for which counseling is sought, the sexual assault counselor can be compelled to disclose the admission and the sexual assault counselor can disclose the communication on his or her own.  The Survivor cannot prevent the sexual assault counselor from disclosing the admission.  Likewise, the sexual assault counselor has no obligation to disclose the admission to the authorities, but can do so if he or she so chooses.

Further, the confidential communication is not absolute.  The Court can compel disclosure and override the claim of the privilege, if the Court determines that the probative value outweighs the effect on the Survivor and the treatment relationship.  Essentially, the Court conducts an EC 352 analysis.  When ruling on the claim of the privilege, the Court may require the counselor or the Survivor or both, to disclose the information in chambers and in camera (out of the presence of the other parties).  Normally, if the counselor discloses the communication to a third person, the integrity of the privilege is broken and the privilege may no longer exist.  However, if the counselor discloses the communication to the Court, in chambers and in camera, the privilege is not breached.  Ultimately, if the Court rules that the privilege stands, then the counselor cannot disclose the information absent the authorization from the Survivor.

At all times, absent actual consent from the Survivor, the sexual assault victim counselor shall assert the privilege pursuant to Evidence Code Section 1036.  That privilege cannot be breached by either the Prosecution or the defense and can only be excused by actual consent of the Survivor or by Court Order.  The same analysis holds in Domestic Violence cases and the confidential communications set forth in EC 1037 et seq.

Acknowledgement: Douglas Pipes, Deputy District Attorney, Contra Costa County and co-author of California Criminal Discovery, 1995.
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